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Abstract: One of the most significant developments in international law was the 

establishment of Special Tribunals that could bring to justice individuals allegedly 

responsible for “grave breaches” and violations of the law against humanity. This is, 

undoubtedly, a recent global development that has challenged the issues of impunity and 

sovereignty. Since the Nazis' atrocities and the Nuremberg trials, war crimes law has 

broadened its scope and has recognized a number of offenses considered as “international 

crimes” and which have also come to be described as “genocide”. However, although 

intended to put an end to the politics of impunity for the perpetrators of these crimes, a 

number of signatory states are reluctant to bring to justice those responsible for these defined 

international crimes. Indeed, the jurisprudence developed in these Special Tribunals provided 

an impetus for the development of the Rome Statute for the International Criminal Court 

(ICC). More specifically, it has been argued that war crimes and crimes against humanity are 

committed by men, not by abstract entities, and only by punishing individuals who commit 

such heinous crimes can the provisions of international law be enforced and realized. 

However, a perfectly reasonable case can be made that the creation of these tribunals does 

represent a new era in international law.  

 

Keywords: International humanitarian law, jurisdictional immunity, sovereignty, genocide, 

prosecution, criminal responsibility. 

 

1. Introduction:  

The new approach to “internationalization” 

Individual criminal responsibility for war crimes, genocide, crimes against humanity 

and crime of aggression is today undisputed and complex [1]. So far as jurisdiction 

is concerned, the role of international law is still bedeviled by the profound feeling 
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among rulers of states who think that certain types of disputes are not “justiciable”, 

in the sense that these matters are considered to be socio-political rather than legal, 

and therefore not an appropriate subject-matter for decision by a court of law. 

Conflicts in countries such as Catholics of Northern Ireland, Yugoslavia and the 

Soviet Union, Rwanda, Sierra Leone, Afghanistan, Iraq, Bosnia-Herzegovina, 

Kosovo, Chile, Egypt, Libya, Liberia, Turkey, Democratic Republic of Congo 

(DRC), Darfur of Western Sudan, Kenya, Republic of Central Africa, and Cote 

D’lvoire reveal that most of the contemporary wars are not fought between two 

states, but rather between parties inside states, often orchestrated by some 

irresponsible leaders. It may also be mentioned here that global consciousness to end 

state impunity, has necessitated the creation of an international criminal justice 

system that complemented and reinforced national legal systems. However, as we 

have also seen, this approach of ‘internationalization’ as reflected in the decisions 

of the various tribunals marked the beginning of an important legal evolution, which 

was later defined with the setting-up of the ad hoc Tribunals for the former 

Yugoslavia and for Rwanda, and with the diplomatic conference that adopted the 

Rome Statute of the International Criminal Court. This feature is highlighted by 

various tribunals as a significant development in international law [2]. In developing 

tribunal’s jurisprudence on individual accountability at the 1946 Nuremberg Trial, 

Justice Robert Jackson reiterating the rationale for criminal punishment in 

international law held that: 

“crimes against international law are committed by men, not by abstract 

entities, and only by punishing individuals who commit such crime can the 

provisions of the international law be enforced” [3]. 

The Special Tribunal also relied on Article IV of the 1948 Convention on the 

Prevention and Punishment of the Crime of Genocide, which indicated that: 

         “persons committing genocide or any of the other acts enumerated in art.III 

          shall be punished whether they are constitutionally responsible rulers, public 

          officials or private individuals [4].” 

It should, for the sake of clarity, be stressed that the above quotations depict the 

reasoning developed by the IMT that individuals or serving heads of state and other 

public officials who commit most serious crimes of concern to the international 

community must not go unpunished [5]. This ruling also underscores the point made 

in The Prosecutor v. Bosco Ntaganda (2019) [6], where the ICC in its most recent 

decision referred to the Preamble of the Rome Statute, noting that “retribution” and 

“deterrence” are mechanisms to discourage a convicted person from recidivism as 

well as to ensure that those who may consider committing similar crimes are 

dissuaded from doing so [7]. More controversially, in Arrest Warrant of 11 April 

2000 (Democratic Republic of Congo v. Belgium), ICJ held that no head of state, 
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head of government, or minister of foreign affairs while in office may be arrested by 

order of the national court of another state or preliminary measures, such as the issue 

of international circulation of an arrest warrant taken against such person [8]. Such 

pronouncements in a large measure have undermined justice and contributed to 

diplomatic immunities and state impunity. We will return to this in a moment. 

Conceptually, a number of cases considered in this work tend to reveal international 

law scholarship that has not yet fully come to grips with the interrelationship of 

international criminal law and the jurisprudence of individual criminal responsibility 

[9]. This claim is apparent in cases such as Hissene Habre of Chad, Alberto Fujimori 

of Peru, Akayesu, Desire Munyaneza, Ricardo Cavallo, Nicolas Carranza, Augusto 

Pinochet [10], Prosecutor v. Kambanda [11], Prosecutor v. Tadic [12], Democratic 

Republic of Congo v. Belgium [13], Prosecutor v. Taylor [14], Prosecutor v. Bemba 

[15], Prosecutor v. Thomas Lubanga Dyilo (2012), and most recently the Prosecutor 

v. Bosco Ntaganda (2019) [16]. Again, the most striking feature of the findings 

regarding the aforementioned cases has revealed insufficient clear effective 

mechanisms to hold individuals accountable for the most serious humanitarian 

catastrophes both at the international and national levels [17]. It is obvious that most 

of these cases raise a number of complex and potentially litigious issues. Again, the 

issues raised in these cases have the potential of undermining global commitment to 

security, stability and individual liberties for disadvantaged and marginalized 

groups.  

Attempts to enforce individual criminal responsibility in the Hague Conference of 

1899, and again in 1907, were constrained by notions of state sovereignty. The legal 

effect and enforceability of this concept can be controversial as the Nuremberg 

judges demonstrated in 1946, “The Hague Convention nowhere designates such 

practices [methods of waging war] as criminal, nor is any sentence prescribed, nor 

any mention made of a court to try and punish offenders” [18]. The heinous activities 

of Nazi Germany, Rwanda [19], the Former Yugoslavia [20], the Pol Pot regime in 

Cambodia [21], the use of poison gas by Iraq against its Kurdish population and the 

case concerning the Arrest Warrant (Congo v. Belgium) (2002) are among the many 

atrocious crimes perpetrated either by sitting Head of State or people in high public 

offices and are prosecuted. In March 2009 the ICC issued an arrest warrant for Omar 

Hasan Ahmad Al Bashir, the President of Sudan, on charges of crimes against 

humanity and war crimes. This was the first time the ICC had indicted a sitting Head 

of State. Since then further arrest warrants have been issued in respect of other Heads 

of State, namely Muammar Quadaffi, former Libyan Head of State, who was 

subsequently killed in October 2011, and Laurent Gbagbo, former president of Cote 

D’lvoire, who was transferred into the custody of the Court in November 2011. The 

former dictator of Iraq, Saddam Hussein, was also convicted and executed for crimes 
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against humanity by the Iraqi Special Tribunal [22]. In such situations, Broomhall 

has remarked that such inhuman and degrading acts of statesmen are unfortunate and 

undermined the international community’s interest in peace and security and 

“shocked the conscience of mankind” [23]. Although it is clear that for many people, 

enforcement of individual responsibility in international law is still more of a dream 

than reality, yet some basic template has been created from which a whole new 

jurisprudence is beginning to take root. 

What I propose to do, is demonstrate how individual criminal responsibility has 

evolved as a concept and is evolving as a legal doctrine in international law; and to 

show what difference international crimes, properly interpreted, can make. I will do 

this by first, providing some historical background to the concept which has in 

history made an indispensable contribution to international law. Second, I will 

discuss the application of the Nuremberg and Tokyo war trial principles to 

constitutional as well as humanitarian law cases. The principal lesson from these 

tribunals is to ensure individual culpability to the Rome Statute principles on which 

the protection of human rights depends. It also sets out its overarching theme of 

exploring the relationship between law and immunity. Here, some relevant IMT and 

ICC cases provide an overview of the academic debate on the impact of the 

'internationalization’ of war crimes. This will be followed by a discussion of 

enforcement mechanisms through international and national courts. The existing role 

of national courts in dealing with international crimes will be contrasted with various 

tribunals outlined above under the 'internationalization’ of crimes. 

 

2. Defining and identifying international crimes 

As in the above argument of the central case-law, the precise definition as to what 

constitutes international crime remains contested. In the previous chapter, we 

examined the phenomenon that necessitated the creation of an international system 

of justice. An attempt has been made to expose areas of international law that deal 

with issues of immunity for public officials, immunity for representatives of the state 

and massive violations of human rights [24]. This Chapter again introduces you to 

the general topic of what war crime is, and how ideas of war interact with the law. It 

begins by considering the meaning and scope of individual criminal responsibility 

and the basic understanding of international crime within the Nuremberg and Tokyo 

war crimes trials.  Here, we will address some of the implications of Chapter 1, 

dealing with the issues generated by the development of individual criminal 

responsibility and the effect of embracing tribunal judgments within international 

law. In Chapter 1 we looked at the importance of legal evolution in creating 

international courts to address humanitarian and international crimes. This Chapter, 

however, will concentrate on the historical development of the concept and how it 
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has been interpreted by various tribunals/courts and entrenched in national court 

practices. We will use the terms “individual responsibility” and “personal 

accountability” interchangeably, although not everyone would agree that they have 

the same precise meaning. 

Undoubtedly, the scope and meaning of Article1 of the Draft Code of Offences 

against the Peace and Security of Mankind is broad: it applies to offenses against the 

peace, and security of mankind articulated by the International Law Commission” 

[25]. It is, however, confirmed in Article 1 of the 1996 text which states that “crimes 

against the peace and security of mankind are crimes under international law, and 

punishable as such, whether or not they are punishable under national law” [26] Also 

under Article 2, “a crime against peace and security of mankind entails individual 

responsibility.” The underlying basic assumption of this concept is founded upon the 

principle of personal culpability, that is, no one may be held criminally responsible 

for acts or transactions in which he/she has not personally engaged or in some other 

way participated (nulla poena sine culpa) [27]. The principles laid down in the Rome 

Statute were taken further by the International Criminal Tribunal for the Prosecution 

of Persons Responsible for Serious Violations of International Humanitarian Law 

Committed in the Territory of the Former Yugoslavia (ICTY 1991) [28] and the 

International Criminal Tribunal for Rwanda (ICTR). In the case of Prosecutor v. 

Dusko Tadic [29], the question of personal culpability was raised and the Appeals 

Chamber ruled that "nobody may be held criminally liable for acts or transactions in 

which he/she has not personally engaged or in some other way participated. In its 

previous rulings in Tadic and Delalic, the ICTY had recognized that the persecution 

could encompass acts from killing to limitations on the type of professions open to 

the targeted group, and acts of physical, economic or judicial nature, in violation of 

the right of an individual to equal enjoyment of basic rights [30]. The same principle 

is reflected in Article 7(1) of the Statute of the International Criminal Tribunal for 

the Former Yugoslavia” [31]. The concept is further incorporated in Article 25 (1) 

of the Rome Statute [32] which states that “the court shall have jurisdiction over 

natural persons pursuant to the Statute” [33] and Article 25 (2) continues that: “a 

person who commits a crime within the jurisdiction of the court shall be individually 

responsible and liable for punishment under the Statute whether they are 

constitutionally responsible rulers, public officials or private individuals” [34]. 

Article 27(1) further provides: “This Statute shall apply equally to all persons 

without any distinction based on official capacity.” Individuals may also be held 

responsible for “grave breaches” of the 1949 Geneva Red Cross Conventions; 1977 

Additional Protocols I and II; and also for the commission of such acts such as drug 

trafficking, terrorism and acts against state diplomats [35], and their contents will be 

discussed further below. 



 
 

   
Adjei, W.E., (2020) 

The development of individual criminal responsibility under international law: Lessons from Nuremberg and Tokyo 
war crimes trials 

 

 
 

Journal of Legal Studies Volume 25 Issue 39/2020 

ISSN 2457-9017; Online ISSN 2392-7054.  

Web: publicatii.uvvg.ro/index.php/jls. Pages 69 – 97 

 

74 

2.1. Understanding individual criminal responsibility: A brief historical 

overview 

This section briefly examines the historical development of individual criminal 

responsibility under international law, describing some of the major political events 

and decisions which have contributed in shaping its legal and constitutional 

structure. It should be noted that the idea of trying international criminals in an 

international forum evolved at the end of World War I. A number of relatively 

distinct periods or phases of the developmental process have been identified, and 

different theories have emerged to explain the various phases, beginning with the 

Versailles Peace Treaty which was contained in Article 27. At this stage, there was 

a statement of the responsibility of the German Emperor Kaiser Wilhelm II relating 

to the "supreme offense against international morality" [36] and the sanctity of 

treaties and proposed the establishment of a tribunal to try him [37]. Thus, although 

this provided the basis for the establishment of a special tribunal to deal with 

humanitarian and war crimes, this did not occur because of the protection that the 

Kaiser received from Holland [39]. However, at the end of the Second World War, 

leaders of the Nazi and Japanese regimes were brought before the International 

Military Tribunals in Germany and Japan. An international conference on military 

trials held at London, which resulted in the Nuremberg Charter, set up the court to 

prosecute individuals for crimes against peace, war crimes, and crimes against 

humanity. With respect to Tokyo, General MacArthur, Supreme Commander of the 

Allied Powers in Japan, approved in an executive order the Tokyo Charter setting 

out the jurisdiction of the IMT for the Far East which also tried crimes against peace 

and humanity. What is evident is that, as a result of these developments, two areas 

were further developed; civil conflict resulted in the establishment of “ad hoc 

criminal tribunals”. The UN Security Council by Resolution 827 set up the ICTY in 

1993 and in 1994 by Resolution 955 established the ICTR. Both resolutions had 

statute of the tribunals appended to them which authorized trying individuals for 

genocide, crimes against humanity, and war crimes. This was an extraordinary 

development, as the Security Council interpreted its mandate of preserving peace 

and security as extending to the establishment of international criminal tribunals. 

Similarly, the reasoning was developed by the ICJ in Tadic, a jurisdiction appeals 

decision in the ICTY. 

 

2.2. Exploring the entrenchment of international criminal law [40] 

As has been noted earlier, the jurisdictional experience of Nuremberg and Tokyo 

marked the start of a gradual process of precise formulation and consolidation of 

principles and rules during which states and international organizations (namely, the 

United Nations and the International Committee of the Red Cross) launched an 
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initiative to bring about codification through the adoption of treaties. As maintained, 

the trials were very important, not only because they gave some victims and 

survivors of victims of human rights abuses a sense of international moral response 

to their spiritual and moral plight, but also because they helped to establish the legal 

basis for personal accountability, in particular during the war [41]. They reflect on 

how criminal responsibility has been developed in the case-law of international 

criminal tribunals and courts. These courts, as noted illuminate and analyze the rules 

on individual responsibility in international law. All these claims will be explained. 

The Declaration of St. James was the first step leading to the establishment of the 

International Military Tribunal (IMT) at Nuremberg. At the end of World War II, on 

August 8, 1945, the four major Allied Powers reached an agreement for the 

Prosecution and Punishment of the Major War Criminals of the European Axis with 

an annex of the Charter of the International Military Tribunal (Nuremberg Tribunal) 

[42]. Article 6 of the Charter of IMT [43] recognized explicitly that individuals were 

to be held responsible for crimes against the peace, war crimes and crimes against 

humanity [44]. This was evident in their judgment: 

“International law is concerned with the actions of sovereign states, and 

provides no punishment for individuals; and further, that where the action 

in question is an act of state, those who carry it out are not personally 

responsible but are protected by the doctrine of the sovereignty of the state. 

In the opinion of the Tribunal, both these submissions must be rejected. That 

international law imposes duties and liabilities upon individuals as upon 

states have long been recognized....the very essence of the Charter is that 

individuals have international duties which transcend the national 

obligations of obedience imposed by the individual State. He who violates 

the laws of war cannot obtain immunity while acting in pursuance of the 

authority of the state, if the state in authorizing action moves outside its 

competence under international law” [45]. 

As will be seen, in both Nuremberg and Tokyo war crimes trials, the judges were of 

the opinion that the lower ranking state officials should not be held responsible in 

respect of this crime, because they are lacking in mental element [46]. In effect, 

common foot soldiers cannot be responsible for the crime of aggression [47]. The 

reasoning was that in most cases they could not be aware, by virtue of their position, 

of aggressive intentions of their superiors. Only the top-ranking officers and public 

officials are aware of the aggressive plans of a country. The place of the individual 

in the international criminal justice system will be examined more fully below. 

As early as 11 December 1946, the UN General Assembly adopted by unanimous 

vote Resolution 95(1), entitled “Affirmation of the Principles of International Law 

Recognised by the Charter of the Nuremberg Tribunal [48]”. This meant that in the 
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General Assembly’s view the Tribunal had taken into account already existing 

principles of international law, which the court had only to “recognize”. It was also 

a commitment to have these principles codified by the International Law 

Commission (ILC), a subsidiary organ if the UN General Assembly. Consequently, 

the IMT took an extremely controversial view of Nullum crimen in 1946 with regard 

to the issue of the criminality of aggressive war. The Tribunal saw it as “a principle 

of justice” and merely stated that it would be unjust to let those who violate treaties 

go unpunished since “the attacker must know that he is doing wrong” [49]. In effect, 

it evaded the critical distinction between violations of international law and 

individual criminal culpability for those violations. 

One of the basic tenets of contemporary criminal responsibility was developed and 

pronounced by the Nuremberg Tribunal that the official position held by the 

defendant does not shield him from responsibility or act as a mitigating factor in 

punishment [50]. The Tribunal also rejected the argument that the crimes in issue 

were protected by the doctrine of the sovereignty of the state. It is stated that the act 

of state immunity, which protects the representatives of a state, is not applicable to 

acts which are regarded as criminal under international law. The same principles 

were enshrined in the Charter of the Tokyo Tribunal and in the Control Council Law 

No. 10, the latter of which governed many significant prosecutions of Nazis below 

the level of those tried by the IMT [51]. The IMT Charter further eliminated the 

defenses of command responsibility and superior orders. The defense of superior 

orders could only be considered in mitigation of punishment if the Tribunal 

determined that justice so required [52]. This was not absolute because it depended 

on the discretion of the Tribunal and the circumstances and facts of each case. 

The issue of whether superior orders should provide any form of defense was first 

considered at the trial of Sir Peter Von Hagenbach in 1447, who was convicted of 

crimes against “the laws of God and man including murder and rape, before a 

tribunal of 28 judges [53]. Several years later, the Nuremberg Tribunal noted that the 

doctrine of immunity of heads of state typically was coupled with superior orders 

defense. It was observed that the combination of these two doctrines "means that 

nobody is responsible [54]". If superior orders were admissible as a defense against 

culpability, international legal rules would in effect be subordinated to national law 

since soldiers could claim that their violations of international criminal law were 

allowed by the higher authority of their state. Higher officials themselves could be 

exempted until those individuals acting as heads of state could claim the defense of 

act of state, i.e. that their orders do not inculpate them since they were made within 

the sphere of state sovereign and that they enjoy immunity from prosecution on the 

basis of international law [55]. 



 
 

   
Adjei, W.E., (2020) 

The development of individual criminal responsibility under international law: Lessons from Nuremberg and Tokyo 
war crimes trials 

 

 
Journal of Legal Studies Volume 25 Issue 39/2020 

ISSN 2457-9017; Online ISSN 2392-7054.  

Web: publicatii.uvvg.ro/index.php/jls. Pages 69 – 97 

 

 

77 

The Post-Nuremberg trial maintained the principles eliminating defense of superior 

orders. This is well illustrated by the case-law concerning lawful orders and criminal 

liability. In the Hostage Case (United States v. Wilhelm List et al) [56], the American 

Tribunal held that if the legality of the order was not known to the inferior and he 

could not reasonably have been expected to know its legality, no wrongful intent 

necessary to the commission of a crime exists and the inferior will be protected. But 

the general rule is that members of the armed forces are bound to obey only the 

lawful orders of the commanding officers, and they cannot escape criminal liability 

by obeying a command which violates international law and outrages fundamental 

concepts of justice. 

Although the IMT did not allow the defense of superior orders, it could be pleaded 

in certain circumstances. The true test, which is found in varying degrees in the 

criminal law of most nations, is not the existence of the order, but whether in fact, 

the moral choice was possible to the defendant [57]. This was the genesis of 

contemporary individual criminal responsibility. It was formulated to hold 

perpetrators of serious crimes accountable for their acts, irrespective of their status 

or positions of authority. 

 

2.3. Nature of the concept after Nuremberg: The enforcement of international 

judgments 

The UN system through the International Law Commission (ILC) adopted in 1950 a 

report on the said principles, of which Principle I states that: “any person who 

commits an act which constitutes a crime under international law is responsible 

thereof and liable to punishment.” It constitutes official recognition of the fact that 

an individual – in the broadest sense, any person – may be held responsible for 

having committed a crime. It further provides that a person who acts in his capacity 

as Head of State or as a public official and one who acts on the orders of the 

government or a superior is not thereby relieved of responsibility [58]. The 

affirmation of Principles III and IV are premised on the provisions of Articles 7 and 

8 of the IMT Charter, which eliminates Head of State immunity, hence apportioning 

command responsibility, even to a Head of State and other government officials, 

though in the latter case, mitigation of punishment may be considered “if the tribunal 

to decide whether or not the individual had a moral choice to comply with a 

superior’s order. Principle VI (Crimes against Peace, War Crimes and Crimes against 

Humanity) codified Article 6 of the IMT Charter and formed the basis of individual 

criminal responsibility for crimes under international law, and represents the 

foundation of international criminal law. 

Broadly speaking, these principles were extremely influential in the evolution of the 

law and procedure of more contemporary institutions, namely; the International 
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Criminal Tribunal for Former Yugoslavia (ICTY), the International Criminal 

Tribunal for Rwanda (ICTR) and the International Criminal Court (ICC) [59]. The 

principles were not only an inspiration for the statutes of the above institutions but 

also set the trend in national prosecutions – including those in the United States for 

the My Lai killings in the Vietnam war; in Israel when the Kahan Commission 

investigated the invasion in Lebanon which led to massacres in the Palestinian 

refugee camps, Sabra and Shatilla; in Germany, in the case of Honneker and the 

Pinochet extradition case in the United Kingdom [60]. In 2012, the ICC handed down 

its first verdict in the case of The Prosecution v. Thomas Lubanga Dyilo.  

(a) Command or superior responsibility 

Command is the primary mechanism through which superiors can be held criminally 

responsible for crimes perpetrated by their subordinates. It is an important tool in 

punishing superiors for lack of control or supervision over those under their 

command or authority [61]. In re Yamashita [62], it was held that military 

commanders have an affirmative duty to control their subordinates, ensuring their 

compliance with the laws of war and that where such a duty exists, a charge alleging 

less than personal participation in, or ordering of, an act in violation of the laws of 

war is a violation of the laws of war.  

Superior responsibility incurs criminal responsibility for violation of the laws of war. 

The importance of this principle is that its value lies in the recognition that failure of 

duty can generate criminal responsibility [63]. This involves crimes either by high-

level military or political leaders or low-level officials or military personnel, who 

perpetrate crimes because superior authorities do not prevent, or they tolerate or fail 

to repress them. At present, the notion is firmly embedded in international 

humanitarian law [64] as well as in the Statute of the ICTY, ICTR and the ICC [65]. 

It covers superior responsibility for any international crime committed by 

subordinates, including but not limited to war crimes, crimes against humanity, 

genocide, etc. 

The Statutes of the ICTY and ICTR clearly established criminal responsibility for 

civilian superiors who act on a comparable footing with military command 

responsibility. The common test is to apply the criteria of knowledge or awareness, 

power or authority and acceptance or negligence [66]. However, under Article 28 of 

the Rome Statute, the difference is made between civilian superior responsibility and 

military superior. The military criminal responsibility provides for an extra test of 

“should have known” whereas the civilian one has no such test [67]. 

The concept of superior responsibility consists of three aspects (i) a functional 

aspect, a superior’s position must entail a duty to act (ii) a cognitive aspect; a superior 

must have known, or should have known of the crime and (iii) an operational aspect; 

a superior must have failed to act [68]. In Prosecutor v. Delalic (Celebici Case) [69], 
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the Trial Chamber held that from the text of Article 7 (3) of the ICTY Statute it could 

be taken that the concept of “superior” is not restricted to military superiors. The use 

of the term “superior” and the affirmation of individual criminal responsibility for 

Heads of State or responsible government officers in Article 7 (2) was found to 

indicate that superior responsibility extends beyond military commanders to political 

leaders and other non-military superiors in positions of authority [70]. 

(b) Head of state immunity 

Accountability for human rights violations is now a global issue and there is a shift 

of focus from state responsibility to individual responsibility. It would, therefore, 

become meaningless if individuals could hide behind the sovereignty of the state. 

The trend in international law is to rule out all barriers that would allow any form of 

impunity for violations of humanitarian law [71]. Indeed, the wind of change is 

blowing and dictators will not escape liability easily anymore [72]. The Charter of 

the IMT provided that the defendants were individually responsible for the 

commission of serious crimes, “notwithstanding their positions as heads of state 

[73]”. The Nuremberg Judgment stated that: “the principle of international law 

which under certain circumstances protects the representatives of a state cannot be 

applied to acts that are condemned as criminal by international law. The authors of 

these acts cannot shelter themselves from punishment [74]”. 

The fact that the official position of the perpetrator does not entail state immunity 

regarding egregious human rights violations is stipulated in a number of international 

instruments. The 1948 Genocide Convention expressly eliminates Head of State 

immunity [75]. The International Covenant on Civil and Political Rights (ICCPR) 

forbids torture and disallows official immunity [76]. This principle was tested in the 

case of Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex-parte Pinochet 

Ugarte (No. 3) [77], where the UK House of Lords held that a former Head of State 

would only enjoy immunity for those acts carried out within his official function as 

Head of State. However, what constitutes an official act and what is a personal act 

remains unresolved. I t was also held that neither an individual nor a state could 

claim immunity for acts prohibited by an international convention to which the state 

claiming the immunity is a contracting party. See also the Case Concerning the 

Arrest Warrant (2002) which endorsed the immunity of a DRC national who at the 

time of his offense was the Minister for Foreign Affairs [78]. This point was further 

underscored by the indictment of Slobodan Milosevic [79] by the ICTY, as head of 

state, for war crimes and crimes against humanity. In the Prosecution v. Charles 

Ghankay Taylor [80], Taylor was indicted by the Special Court for Sierra Leone 

(SCSL) in 2003, when he was still president of Liberia, for participation in a joint 

criminal enterprise in Sierra Leone, for war crimes, crimes against humanity and 

serious violations of international humanitarian law, for which he was individually 
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held responsible. Taylor filed a motion to squash the indictment on grounds of Head 

of State Immunity. The Appeal Chamber, relying on Article 6 (2) [81] of the SCSL 

Statute held that, Taylor’s immunities ratione personae could not constitute a bar to 

the jurisdiction of the SCSL and that the principle of sovereign equality of states 

does not prevent a Head of State from being prosecuted before an international 

criminal tribunal or court. In Republic of Philippines v. Marcos (No. 1) the US Court 

of Appeals for the Second Circuit held that the Marcoses, the deposed leader and his 

wife, were not entitled to sovereign immunity. This was confirmed in US v. Noriega 

where the District Court noted that head-of-state immunity was grounded in 

customary international law, but, in order to assert such immunity, a government 

official must be recognized as head of state, which had not happened in this case. 

(c) Superior orders 

Prior to the Nuremberg Judgment, the position was established in the Llandovery 

Castle [82], that a subordinate obeying an order is liable to punishment if it was 

known to him that the order of the superior involved the infringement of civil or 

military law. The Llandovery Castle constitutes the first international precedent in 

which the conditional liability approach was recognized. At Nuremberg, although 

the military tribunal did not allow the defense of superior orders in the cases before 

them, it is submitted that under certain circumstances a plea of superior orders could 

exempt the defendant from liability [83]. 

The ICTY Statute in Article 7 (4) and ICTR in Article 6 (4) have adopted the 

Nuremberg position that superior orders are not a defense. However the Rome 

Statute Article 33 (1) (c), superior orders may be a defense if the order was not 

manifestly unlawful. It is clear that obedience to illegal orders cannot exonerate a 

perpetrator from criminal responsibility. The soldier who pulls the trigger; the 

commander who gives the order, or knows that the crime is going to be committed 

and does not use his authority to stop it from occurring; the civilian decision-maker 

who makes the policy generating the criminal act, must all account for their criminal 

acts [84]. 

It is submitted here that the norm of exclusive state responsibility in international 

law for war crimes gave way to the principle of individual responsibility as the 

Nuremberg Charter gained recognition that heinous crimes ought not to go 

unpunished. It is only through punishing individual perpetrators that the provisions 

of international law may be preserved and enforced. It is therefore vital to 

acknowledge herein, for the purpose of appreciating the present legal concept of 

individual responsibility in international law that the Nuremberg Charter is the true 

source of individual criminal responsibility for war crimes, crimes against peace and 

crimes against humanity. 
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3. “Individual criminal responsibility” and National Courts 

The previous Chapter focused on what constitutes international crimes, scope and 

meaning of “individual criminal responsibility”. The present Chapter will consider 

the role of national courts and their effective contribution to international law in 

terms of protection of rights of the relevant parties. The exercise of jurisdiction in 

relation to the gravity of the crime will be evaluated; some arguing in favor of 

national prosecution [85] while others argued in favor of international prosecution 

[86]. While there are valid reasons for national remedies, the topics discussed within 

this Chapter raise important issues concerning the very nature of national courts. 

Here, one is concerned with the way in which the actions of the State itself can 

infringe international law. 

Universal jurisdiction allows any nation to prosecute offenders for certain crimes 

even when the prosecuting nation lacks a traditional nexus with either the crime; the 

alleged offender, or the victim. It is a doctrine that was developed to address piracy 

that menaced international trade and justified its application by deeming piracy 

hostis humani-generis [87]. The rationale behind this approach was the need to fight 

jointly against a form of criminality that affected all states. The same jurisdictional 

ground was included in the 1949 Geneva Conventions, the 1984 Convention against 

torture and a string of international treaties [88]. Under Article 5(1) of the Torture 

Convention, parties are required to establish jurisdiction over offenses of torture 

when the offense is committed in its territory when the alleged offender is a national, 

or when the victim is a national of that state. Article 5(2) requires the parties to 

establish jurisdiction over the offense where the alleged offender is present in any 

territory under its jurisdiction if it does not extradite him. The parties are authorized 

to either prosecute or extradite the alleged offender [89]. The judgment of the House 

of Lords in R v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet 

Ugarte [90], was the first case where a former head of state was individually held 

accountable for torture and prosecuted in a national court of another country for acts 

committed in another State. Lord Browne-Wilkinson stated that the jus cogens nature 

of the international crime of torture justifies States in taking universal jurisdiction 

over torture wherever committed [91]. 

The crimes over which such universal jurisdiction may be exercised are of such 

magnitude that they warrant universal prosecution and repression. Likewise in 

Attorney-General of Israel v. Eichmann [92], the Supreme Court stated that: "not 

only do all the crimes attributed to the appellant bear an international character but 

their harmful and murderous effects were as embracing and widespread as to shake 

the international community to its very foundation. The state of Israel therefore, was 

entitled, pursuant to the principle of universal jurisdiction and in the capacity of a 

guardian of international law and an agent for its enforcement, to try the appellant" 



 
 

   
Adjei, W.E., (2020) 

The development of individual criminal responsibility under international law: Lessons from Nuremberg and Tokyo 
war crimes trials 

 

 
 

Journal of Legal Studies Volume 25 Issue 39/2020 

ISSN 2457-9017; Online ISSN 2392-7054.  

Web: publicatii.uvvg.ro/index.php/jls. Pages 69 – 97 

 

82 

[93]. Any state is, therefore, authorized to substitute itself for the natural judicial 

forum, namely the territorial or national state, should neither of them bring 

proceedings against the alleged author of an international crime [94]. 

 

4. Impedements inhibiting national legal machinery: The problem of 

international criminal law (ICL) 

There are numerous factors that inhibit the efforts of national courts in the 

prosecution of international crimes [95]. Commentators supporting the creation of 

an effective national justice system and international prosecution believe that 

national courts or other procedures cannot be relied upon or trusted. Thus, an attempt 

at establishing a national accountability mechanism has come to naught due to lack 

of political will, and culture of impunity. These perceived obstacles are dealt with 

below and they include: (a) immunities (b) lack of implementing legislation for 

international treaties, (c) legislation granting amnesty and (d) statutes of limitation. 

(a) Immunities 

It is commonly accepted that state officials are immured in certain circumstances 

from the jurisdiction of foreign states. This immunity therefore, operates as a 

jurisdictional or procedural bar and prevents courts from indirectly exercising 

control over acts of the foreign state through proceedings against the offending 

individual, thereby inhibiting the enforcement of individual criminal responsibility 

of the alleged offenders. These immunities are orchestrated, firstly, from the 

customary international law of state immunity, which is concerned with preventing 

states from control over the public acts of other states. Secondly, under international 

customary law and applicable treaties, diplomatic agents of states are entitled to 

immunity from the jurisdiction of the foreign state to which they are accredited [96]. 

While some officials enjoy broad immunity because of their status or office 

(immunity ratione personae) [97], the immunity of others relates only to acts 

performed in their capacity (immunity ratione material), this will be elaborated 

below. 

The principle that immunity ratione personae subsists even when it is alleged that 

the senior serving official has committed an international crime has been 

orchestrated by some national courts. Muammar el-Ghaddafi case [98] is a prime 

example, where it might be said that the court did take into account the immunity of 

a senior serving official. This is a case relating to bombing of a French airliner in 

1989, in which 156 passengers and 15 crew members died, the French Court of 

Cassation dismissed the case on grounds of immunity. The court held that a state 

official possessing immunity ratione personae is not subject to the criminal 

jurisdiction of a foreign state when it is alleged that he/she has committed an 

international crime [99]. To this we could add Fidel Castro’s case [100] where the 
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Spanish Court held that, as long as Castro was an incumbent head of state, he could 

not be prosecuted in Spain, not even for international crimes envisaged under the 

Spanish Law of 1985. Also, in the case of the Democratic Republic of Congo v. 

Belgium (Case Concerning the Arrest Warrant of 11 April 2000) [101], the ICJ stated 

that: "it has been unable to deduce from state practice that there exists under 

customary international law any form of exception to the rule offering immunity 

from criminal jurisdiction and inviolability to incumbent Ministers of Foreign 

Affairs, where they are suspected of having committed war crimes or crimes against 

humanity" [102]. However, recently, the Special Court for Sierra Leone decided to 

deny the claim for immunity made by the former President of Liberia, Charles Taylor 

[103]. 

(b) Lack of implementing legislation 

Another related impediment that has been identified is the lack of implementing 

legislation. Normally, national courts tend to require either a national statute defining 

the crime and granting them jurisdiction over it or if a treaty has been ratified on the 

matter by a state, the passing of implementing legislation enabling courts to fully 

apply the relevant treaty provisions. In adopting a jurisdictional, contextual 

approach, the Paris Court of Appeal in Reporters Sans Frontieres v. Mille Collines 

[104], held that it lacked jurisdiction over genocide, grave breaches of the 1949 

Geneva Conventions, crimes against humanity and torture allegedly committed 

abroad by foreigners. As far as genocide, war crimes and crimes against humanity 

were concerned, the Court held that it had no jurisdiction because: “in the absence 

of provisions of domestic law, international customary law cannot have the effect of 

extending the extraterritorial jurisdiction of the French courts. In that respect, only 

the provisions of international treaties are applicable under the national legal system 

provided they have been duly approved or ratified by France and, on account of the 

contents, the provisions of such treaties produce a direct effect.” 

It has already been pointed out that a number of states have failed to pass legislation 

to implement duly ratified international treaties. National courts are not, therefore, 

prepared to exercise jurisdiction if express national legislation to this effect is lacking 

and yet other states have passed legislations that restrict or narrow the scope on 

grounds of jurisdiction lay down in international treaties. Article 27 of the 1969 

Vienna Convention on the Law of Treaties clearly states that “a party may not invoke 

the provisions of its internal law as justification for its failure to perform a treaty”. 

In the case of Hissene Habre [105], former president of Chad, the Supreme Court of 

Senegal refused to apply Article 6 of the 1984 Convention on Torture [106]. This 

Convention had been ratified by Senegal on the 16th June 1986 and had become part 

of Senegalese legislation. Habre was charged with war crimes, crimes against 

humanity, and torture, but the Supreme Court held that Article 4 of the Torture 
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Convention obliging every state party to ensure that all acts of torture are offenses 

under its criminal law had not been fully implemented in Senegal.  

The reasoning of the Supreme Court is without legal basis in that the ground of 

jurisdiction provided for in Article 6 of the Convention, on the principle of forum 

deprehensionis (or jurisdiction of the place where the accused is apprehended), did 

not need to be translated into an express provision of national legislation to become 

operational [107]. The above case borders between politics and law because as soon 

as a new president of the Supreme Court was elected, the president of the Supreme 

Court was changed and that is when the Court held that Senegal had no jurisdiction 

over Habre [108]. It is clear from Habre case that political considerations are also a 

factor in limiting the effectiveness of the national courts in prosecuting international 

crimes. 

(c) Legislation granting amnesty 

Many states have passed legislation granting amnesty with regard to specific crimes 

– like war crimes or crimes against humanity or broad categories of crimes that 

include human rights abuses. After the enactment of such laws, conduct that was 

previously criminal is rectified with the consequence that criminal prosecution is 

withdrawn and the subsequent sentence is retired. One such example is the Lome 

Peace Agreement of July 7, 1999 between the Sierra Leone Revolutionary United 

Front (RUF) and the Government, granting extensive amnesty to the former [109]. 

The scope of this study does not extend to an extensive overview of Amnesty. 

However, suffice to mention that, amnesty treaties have as their underpinnings the 

principle of respect for state sovereignty and its implication that the power to decide 

who may be exempted from criminal punishment belongs to the sovereign 

prerogative of each state. 

(d) Statutes of limitation 

Another barrier to national jurisdiction and prosecution is statutes of limitation. In 

some states, the general provisions on the statutes of limitation also apply to at least 

some classes of international crimes. In Italy, for instance, the 20 years statutes of 

limitation apply to such international crimes as war crimes, crimes against humanity 

and genocide as long as they do not entail a sentence of life imprisonment [110]. The 

application of statutes of limitation is an impediment to the obligation of states to 

prosecute individual perpetrators of human rights and international humanitarian 

crimes [111]. The emphasis here is that though national courts have the principal 

responsibility of prosecuting individuals responsible for violation of serious crimes 

in national courts, there are impediments that hamper prosecution of such 

individuals. In order to overcome these obstacles, states should adhere to the 

principles enumerated in the international conventions and treaties proscribing 

international criminals, irrespective of the status of the culprit. 
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5. Conclusions 

It is important to stress, as noted at the outset, that the enforcement of “individual 

criminal responsibility” for the most serious crimes is the best way to protect against 

abuses and injustices inflicted upon well-intentioned individuals. Critiques of the 

international criminal justice system, which have become particularly manifest in the 

context of immunity and sovereignty, have essentially focused on institutions, in 

particular the international criminal prosecutions, accused of being a “threat” to state 

sovereignty.  Although historically, there were few international duties placed on 

individuals, I have suggested in this essay that the Nuremberg, Tokyo and ICC trials 

have shattered the notion of immunity that could hide behind the apparatus of the 

state [112]. Thus, although sovereignty is a constitutional principle, international 

tribunals and various courts have addressed questions of impunity that are central to 

international criminal law jurisprudence. For example, “no one is above the law” 

was confirmed when the British House of Lords ruled that Augusto Pinochet had no 

right to immunity from prosecution as a former head of state. Importantly, the aim 

of this essay has been to articulate and highlight the enormous importance of an 

adequate judicial mechanism and mode of punishment and enforcement which 

would prevent those guilty of international crimes on this massive scale.   

It is in this context then that an attempt will be made in this concluding chapter to 

indicate briefly, in the light of the foregoing inquiry, what are likely to be some of 

the more general problems which can be expected to loom large on the enforcement 

of individual criminal responsibility at both international and national levels. 

Commentators have undoubtedly upheld that the development of international 

criminal law and the establishment of international tribunals, with jurisdiction over 

gross human rights violations, provide the international community with a 

potentially strong tool to fight impunity for the perpetrators of these war crimes. It 

still remains sufficiently apparent that there is an ever-increasing area within which 

the idea of individual criminal responsibility will have a major role to play in 

international criminal justice systems, most notably from national judicial systems. 

The creation of international tribunals to deal with these crimes is indeed an 

indication of the fact that universal jurisdiction is first and foremost an effective road 

to global security, peace and political stability; and in particular, justice for victims 

who suffer gravely under irresponsible political leaders and tyrannical rule. 

Undoubtedly, in an ideal world, personal culpability and punishment of individual 

offenders will serve as the best retribution and deterrence as the primary objectives 

of punishment at various established tribunals and courts. 

Among the various other issues raised in the cases discussed in this essay was the 

question of whether the lessons of the Nuremberg, Tokyo and the ICC have a more 

particular application and relevance. Although doubts have been expressed by 
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various scholars as to the legality of these court proceedings, this can surely only be 

on the footing that law is an essentially static concept that cannot develop to meet 

new situations [113]. This clearly has implications for any possible entrenchment of 

a document such as the Rome Statute 1998. Be that as it may, national amnesties, 

immunities, pardons or similar national measures to prevent a person from being 

accountable or being brought to justice for these atrocious of humanitarian crimes 

not only have no place in the international system of justice, but also are prohibited 

under international law. To make individuals accountable for international crimes 

committed requires States Parties efforts aimed at promoting principles, rules and 

governmental policies designed to secure political and legal protection of the 

individual, who is to a large extent the victim of acts of these crimes. It is, therefore, 

incumbent upon all states to acknowledge their obligations to the international 

community and commit themselves to the prosecution and punishment of the 

perpetrators of human rights atrocities in order to permanently end and deter the 

“powerful” against the “vulnerable” in the society [114]. It is widely acknowledged 

that the use of national courts to enforce international law has advantages for both 

domestic justice systems and the individual. 

Needless to say, the development of individual criminal responsibility requires us to 

decide what vision of accountability should animate future constitutional thought 

and practice. As highlighted earlier, there is room for improvement in many areas. 

These include the quality of implementing legislation, the contribution of national 

courts in preventing international crimes; the development of a code of international 

criminal procedure which borrows elements from both the civilian and common law 

systems. The significance of these has been illustrated by the International Criminal 

Court (ICC) in its most recent decision, the Prosecutor v. Bosco Ntaganda (2019) 

which has focused on extensive involvement of the victims in the litigation 

processes. The approach adopted by the Court in this case should be seen as part of 

an ongoing philosophy of law. Moreover, the proceedings at Nuremberg after the 

last war against the Nazi war criminals showed the need for a modern version of 

international crimes coupled with adequate judicial mechanisms and mode of 

punishment and enforcement which would prevent those guilty of crimes of this 

massive scale. 
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